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Welcome to Simmons & Simmons' Financial Services Alerter, our monthly bulletin containing brief 

details of significant legal and regulatory developments of relevance to the fund management and 

investment banking communities. 

Although the primary focus of Financial Services Alerter is the UK, we also cover EU and other 

international developments of relevance to the UK. 

The information contained in Financial Services Alerter is based exclusively on publicly available 

sources and relates to developments taking place in November 2018. 

 UK developments 

 EU developments 

 International developments 

 elexica and other client items 

Follow us on Twitter 

For updates on the developments covered in this newsletter as they happen, follow the Financial 

Services Alerter Twitter feed @Simmons_FS. 

For further information, please contact Darren Fox, Charlotte Stalin, Jonathan Melrose, Penny Miller, 

or your usual contact at Simmons & Simmons. 
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ESMA publishes updated Q&As on the Benchmarks Regulation 

On 07 November 2018, the European Securities and Markets Authority (ESMA) updated its Q&As on 

the Benchmarks Regulation, adding Q&A 5.11, confirming that a reference to an index in a bilateral 

agreement on the interest to be paid on exchanged collateral under various OTC derivatives does not 

amount to “use of a benchmark”. 

ESAs publish consultation on amendments to Delegated Regulation on PRIIPs 
KID 

On 08 November 2018, the Joint Committee of the European Supervisory Authorities (ESAs) 

published a consultation paper, “Amendments to the PRIIPs KID: Draft amendments to Commission 

Delegated Regulation (EU) 2017/653 on key information documents (KID) for packaged retail and 

insurance-based investment products (PRIIPs)”. The consultation period closed on 06 December 

2018.  

ESMA renews prohibition on binary options for three months from 02 January 
2019 

On 09 November 2018, the European Securities and Markets Authority (ESMA) published a press 

release, “ESMA renews binary options prohibition for a further three months from 02 January 2019”. 

The measure has been extended on the same terms as the previous renewal decision, which applied 

from 02 October 2018. ESMA’s Board of Supervisors agreed the renewal on 07 November 2018. 

ESMA publishes updated MiFID2 Q&As on temporary product intervention 
measures 

On 09 November 2018, the European Securities and Markets Authority (ESMA) updated its Q&As on 

ESMA’s Temporary product intervention measures on the marketing, distribution or sale of contracts 

for differences (CFDs) and binary options to retail clients. The updated Q&As further clarify what is 

considered “payments for the purpose of entering into a CFD” (Question 5.2) and provide guidance on 

the prominence of the risk warning (Question 5.13). 

ESMA publishes updated Q&As on CSDR 

On 12 November 2018, the European Securities and Markets Authority (ESMA) updated its Q&As, 

“Implementation of the [CSDR]”, adding a new Q&A on the calculation of cash penalties (Settlement 

Discipline Question 3). It has also updated an existing Q&A (CSD Question 9) on the provision of 

services in another EU member state by a CSD. 
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ESMA publishes updated Q&As on MAR 

On 12 November 2018, the European Securities and Markets Authority (ESMA) updated its Q&As on 

the Market Abuse Regulation (MAR), including a new Q&A (7.10) on the application of the prohibition 

contained in Article 19(11) MAR to issuers. 

ESMA publishes updated MiFID2 Q&As on transparency and market structures 

On 14 November 2018, the European Securities and Markets Authority (ESMA) published the 

following updated Q&As: 

 transparency topics under MiFID2 - two points have been added to Q&A 7 and Q&A 10 has been 
modified in section 2. Q&A 11 has also been added to section 7. 

 market structures topics under MiFID2 - Q&A 29 has been added to section 3. 

ESMA publishes updated Q&As on Short Selling Regulation 

On 14 November 2018, the European Securities and Markets Authority (ESMA) updated its Q&As, 

“On the Regulation on short selling and certain aspects of credit default swaps (SSR)”, adding a new 

Q&A 4.10 on identifying the relevant competent authority. 

https://www.esma.europa.eu/sites/default/files/library/esma70-145-111_qa_on_mar.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-872942901-35_qas_transparency_issues_0.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-872942901-38_qas_markets_structures_issues.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-145-408_qa_on_ssr.pdf
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FSB publishes cyber lexicon 

On 12 November 2018, following a consultation paper published in July 2018, the Financial Stability 

Board (FSB) published a report, “Cyber Lexicon”, outlining a final lexicon of terms related to cyber 

security and cyber resilience.  

IOSCO publishes consultation on framework for assessing leverage in 
investment funds 

On 15 November 2018, the International Organization of Securities Commissions (IOSCO) published 

a consultation paper, “IOSCO Report: Leverage”, requesting feedback on a proposed framework to 

help determine leverage used by investment funds. The suggested framework consists of a two-stage 

process aimed at providing a consistent overview of global leverage in order to better assess risk in 

asset management. The consultation period closes on 01 February 2019. 

FMLC publishes report on legal uncertainties surrounding draft Brexit statutory 
instruments on funds 

On 30 November 2018, the Financial Markets Law Committee (FMLC) published a report, “Onshoring 

Statutory Instruments Comment Series: Investment Funds and their Managers”, commenting on the 

following legal uncertainties: 

 references to other legislation 

 the new regimes for the temporary recognition of funds and collective investment schemes 

 arrangements for delegation by AIFMs 

 the restriction on the promotion of sub-funds 

 the transfer of functions to HM Treasury. 
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elexica and other client items 

01 November 2018 UK Government makes statement on application of EU Geo-Blocking Regulation after 

“no deal” Brexit

05 November 2018 Commission opinion may lead to end of Euro CNAV MMFs

06 November 2018 Green bonds: a flourishing market

07 November 2018 FTT proposal to be reborn?

09 November 2018 Share sales, holding companies and input VAT recovery

16 November 2018 ESMA product intervention - Binary Option measures extended and Q & As updated

19 November 2018 ESMA product intervention - Binary Option measures extended and Q & As updated

20 November 2018 European Commission statement means UCITS likely to gain two year extension on 

PRIIPs KIDs

22 November 2018 Brexit: German Transitional Rules - German Ministry of Finance  publishes Draft Act on 

Brexit Transitional rules

23 November 2018 Draft French law on Brexit issues

23 November 2018 UK/EU draft Withdrawal Agreement - Civil Judicial Co-operation post-Brexit

18 October 2018 BaFin changes its administrative practice on performance fee structures for UCITS

19 October 2018 Climate change litigators achieve major breakthrough in court: now not only energy 

giants are feeling the heat

23 October 2018 Current Hedge Funds trends: The evolving state of Ireland

23 November 2018 Brexit: Publication of draft Political Declaration on the framework for future UK-EU 

relationship

27 November 2018 Ireland’s Central Bank sets out proposals for depositaries of AIFs not  investing in 

assets which must be held in custody

27 November 2018 Brexit: impact on UK takeovers regime
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